UNDERENFRANCHISEMENT: BLACK VOTERS AND THE PRESIDENTIAL NOMINATION PROCESS
In 1968, Hubert Humphrey secured the Democratic presidential nomination without entering any of the fifteen primary contests held that year. ' The notorious Chicago convention that culminated in Humphrey's nomination revealed deep cleavages within the party over the Vietnam War and President Lyndon Johnson's Great Society programs. Along with the televised havoc created by those cleavages, the convention was dogged by suspicions that party powerbrokers simply installed Humphrey at the top of the ticket and that his nomination did not accurately reflect popular preference. As disastrous as that convention may have been in the short term, however, it also spurred the party to make long-term, fundamental reforms that devolved power in selecting presidential nominees from party leaders to party members. 2 Following the i968 convention, the Democratic Party required every state to amend its rules governing delegate selection in ways that relinquished power to rank-and-file members. 3 Some states had, of course, held presidential primaries or caucuses prior to the 1972 election, and sometimes those events actually had a discernible impact on the presidential nomination. 4 Nonetheless, the reforms enacted in 1972 altered the very foundation of the presidential nomination process, elevating primaries and caucuses to a level of paramount importance.
That the process is more democratic as a result of these reforms is clear: it is now unthinkable that a presidential nominee could follow Humphrey's lead and altogether avoid his party's nomination events. 5 The increased power that voters now exert over presidential nominees has not, however, been allocated equally among all voters. Iowa and New Hampshire, which hold the first caucuses and primary of the presidential nomination season, respectively, exert disproportionately strong influence in selecting presidential nominees. This Note suggests that Iowa's and New Hampshire's undue influence -coupled with the low percentages of African Americans in those states -renders the presidential nomination system potentially vulnerable to legal action under the results test of section 2 of the Voting Rights Act, as the system provides blacks with "less opportunity than other members of the electorate to participate in the political process." '6 In 2ooo, African Americans comprised 12.3% of the U.S. population, but just 2.1% of Iowa's and 0.7% of New Hampshire's. 7 The negligible impact of black voters on the presidential nomination process is particularly stark in the Democratic Party, as blacks account for approximately twenty percent of Democratic votes cast in recent presidential elections. 8 When one considers that Hispanics also account for about twelve percent of the total U.S. population and extremely low percentages in Iowa and New Hampshire, 9 the discrepancy in political influence becomes all the more stark.10 6 42 U.S.C. § 1973 (2000) . The full text of section 2 reads as follows:
(a) No voting qualification or prerequisite to voting or standard, practice, or procedure shall be imposed or applied by any State or political subdivision in a manner which results in a denial or abridgement of the right of any citizen of the United States to vote on account of race or color, or in contravention of the guarantees set forth in section I 9 7 3 b(f)(2) of this title, as provided in subsection (b) of this section.
(b) A violation of subsection (a) of this section is established if, based on the totality of circumstances, it is shown that the political processes leading to nomination or election in the State or political subdivision are not equally open to participation by members of a class of citizens protected by subsection (a) of this section in that its members have less opportunity than other members of the electorate to participate in the political process and to elect representatives of their choice. The extent to which members of a protected class have been elected to office in the State or political subdivision is one circumstance which may be considered: Provided, That nothing in this section establishes a right to have members of a protected class elected in numbers equal to their proportion in the population. . This Note concentrates on the Democratic Party because it is in this context that trends in African-American party identification most starkly reveal the power inequity in the presidential nomination process.
9 According to the 2000 U.S. Census, Hispanics make up 2.8% of the population in Iowa and 1.7% in New Hampshire. See IOWA PROFILE, supra note 7; NEW HAMPSHIRE PROFILE, supra note 7.
10 Admittedly, Hispanics do not vote for Democratic candidates in the same overwhelming percentages as do African Americans. Considering the sheer number of African Americans and Political scientists, 1 1 journalists, 1 2 and even the occasional latenight comedian 1 3 have bemoaned the racially unrepresentative composition of Iowa and New Hampshire.' 4 Yet legal observers have dedicated strikingly little attention to the presidential nomination system's racial inequities. The Supreme Court's concentration on redistricting disputes, which in turn shapes research agendas, explains much of this inattention. Furthermore, even the small amount of legal writing that does concentrate on the presidential nomination system either altogether ignores the modern racial dynamic 15 or misunderstands how presidential primaries work in practice. 16 This Note seeks to shift the Voting Rights Act's focus from local districts to the national stage, from electing black officials to realizing equal political participation.
By emphasizing nationwide political participation, this Note illustrates how the current presidential nomination system "underenfranchises"' 1 7 black voters in the Democratic Party. Part I establishes the unrivalled importance of Iowa and New Hampshire in the presidential Hispanics who vote Democratic, however, the combined minority vote is substantial and woefully underrepresented in the presidential nomination contests that matter most. nomination process and explains how past efforts to dislodge those states have proven ineffective. Part I further explores how the first-inthe-nation statutes in those states effectively "lockup" the presidential nomination process, making it a plausible target for judicial intervention. Part II acknowledges that the dominant framework for intervention -the Gingles vote dilution test 8 -makes judicial action initially appear unlikely, but argues that Gingles's theoretical framework and section 2'S core purpose support such action. Part III identifies the harm caused by a front-loaded process that begins in racially homogeneous states -a harm that is captured by neither the term "vote dilution" nor the term "disenfranchisement." Employing a term that describes the space between these two familiar concepts, Part III labels the expressive harm in the presidential nomination context one of "underenfranchisement."
Part IV offers a brief conclusion. By identifying the actual injury caused by the racial inequities of Iowa's and New Hampshire's primacy, this Note highlights more systemic problems with the fundamentally antidemocratic nature of the current method of presidential nomination. Rather than speculating about potential remedies, however, this Note takes the initial step of revealing the inequitable distribution of influence in selecting presidential nominees. In doing so, this Note seeks to spark dialogue about the impact of race on presidential politics -a dialogue well worth beginning as Congress reconsiders the Voting Rights Act, currently set to expire in 2007.
I. THE STRANGLEHOLD OF IOWA AND NEW HAMPSHIRE

A. Distortion of the Presidential Campaign
The Iowa caucuses and New Hampshire primary profoundly influence the selection of the nation's leader, as those two states establish the tone for the presidential campaign. A candidate who achieves consecutive victories in these states establishes an aura of invincibility. In addition to this veto power, Iowa's and New Hampshire's primacy in the nomination system distorts the content of the debate among presidential hopefuls. The racial homogeneity of the earlyvoting states, along with their lack of a major metropolitan area, establishes a domestic agenda that often overlooks issues that strongly affect African Americans. Although candidates are all but forced to support family farm subsidies as a sop to Iowans and to support various pork projects for New Hampshirites, black voters have few opportunities to extract similar commitments. 26 
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When other states have attempted to displace them, the pair have tenaciously (and successfully) fended off competitors by wielding the influence garnered by their traditional first-in-the-nation status, which allows them to lure major candidates away from interloping states 3 ' and to monopolize media coverage. Political scientist Emmett Buell has ably detailed the most rancorous of these challenges, which occurred in the period leading up to the 27 This lack of Democratic attention to African Americans is all the more striking because it contravenes the conventional wisdom that candidates play to the party's base during the nomination season and move toward the center during the general election.
28 See Francis X. Clines, Bradley Is Rested and Raring for Biggest of Games: Presidential Race, N.Y. TIMES, Dec. 6, i998, at 40 (describing Bradley's commitment to addressing racial divisions). 29 See MAYER & BUSCH, supra note 8, at 163 ("The principal reason [Bradley] did not talk much about race was that he did so much of his early campaigning in Iowa and New Hampshire, two states with almost no black residents.").
30 IOWA CODE ANN. § 43.4 (West 1999) ("The date [of the caucuses] shall be at least eight days earlier than the scheduled date for any meeting, caucus or primary which constitutes the first determining stage of the presidential nominating process in any other state .... "); N.H. REV. STAT. ANN. § 653:9 (Michie 1996) ("The presidential primary election shall be held on the second Tuesday in March or on the Tuesday at least 7 days immediately preceding the date on which any other state shall hold a similar election, whichever is earlier . . "). 31 New Hampshire's power over candidates is vividly illustrated by Senator Joseph Lieberman's reversal on the subject of primary reform after he entered the national political scene. In October 1999, just months before being tapped as Al Gore's running mate, Lieberman cosponsored legislation in the Senate designed "[t]o provide for a rotating schedule for regional selection of delegates to a national Presidential nominating convention." Regional Presidential Selection Act of 1999, S. 1789, io6th Cong. (1999 Forming a coalition, 34 New Hampshire and Iowa risked party sanctions to hold their events first and thus avoid sharing the political spotlight with other states. After the two states announced that they intended to override the national party's schedule, presidential candidatesnot surprisingly -proved unwilling to alienate voters in these crucial states for the sake of abiding by party rules. 35 In its staring contest with Iowa and New Hampshire, the Democratic Party blinked first and sanctioned neither the states nor their delegates to the 1988 convention. Buell concludes his analysis with a pessimistic prediction that, regrettably, has proved all too prescient: "Regardless of what [nomination] process evolves, . . . Iowa and New Hampshire will probably do all in their power to remain first-in-the-nation. '36 Advocates of Iowa's and New Hampshire's primacy typically cite three principal benefits of the current order. First, advocates of the current system stress the value of having candidates compete in states with relatively small populations, where politicians are forced to engage in "retail politics" by providing voters with an opportunity to take the measure of the candidates. Having a highly populated state like New York or California host the initial events, advocates argue, would deny voters a chance to look candidates in the eye, as presidential nomination contests would largely degenerate into media wars. Second, advocates claim that the small populations of the initial states afford nonfrontrunner candidates a meaningful opportunity to win the nomination even if they have not amassed a sizable war chest. The thinking here is that long-shot candidates would be longer-shots still if frontrunners had the luxury of saturating major media markets with commercials. Third, rather than viewing the repeat-player status of Iowa and New Hampshire as a liability, advocates of the current system extol the value of tradition, 37 contending that the attention candidates lavish on voters every election cycle results in an unusually sophisticated and savvy electorate.
If less informed citizens sifted [Vo]. I1 7:2 318 through the candidates, advocates contend, the surviving candidates may not be as qualified.
These justifications for the current nomination system prove too much. Neither of the first two arguments for the status quo is specific to Iowa and New Hampshire; indeed, both arguments would be applicable to any state that has a relatively small population. Although it is true that no state provides a perfect microcosm of the United States, several other states have the benefit of a small population without being racially homogeneous. 38 Similarly, the argument that Iowans and New Hampshirites are unusually sophisticated and savvy voters -in addition to perhaps being racially coded -fails to prove that other voters would be incapable of fulfilling such a role. If voters in Iowa and New Hampshire are more sophisticated, they are so by virtue of the experience of having presidential candidates quadrennially lavish attention on them. At best, this is an argument for the value of primacy in general, not for the primacy of New Hampshire and Iowa in particular. Indeed, other states should be permitted to partake in the civic invigoration that accompanies primacy in the presidential nomination process, an invigoration that is currently reserved exclusively for the citizens of two sparsely populated, racially unrepresentative states.
C. Lockup: The Case for Judicial Intervention
Reform of the presidential nomination system would preferably come directly from the national Democratic Party or through the political process. In the past, however, such efforts have proven unsuccessful. Following the i984 confrontation noted above, for instance, Iowa and New Hampshire secured an agreement from the national Democratic Party enabling those states to hold their nomination events first, without interference from other states. 39 As the 1988 election year approached, however, Minnesota and South Dakota attempted to circumvent the agreement, scheduling their primaries to coincide with New Hampshire's intended date. 40 After the national Democratic 38 Iowa's total population (2.9 million) is much larger than Delaware's (783,60o) and comparable to Connecticut's (3-4 million) and South Carolina's (4.0 million). In contrast to Iowa's low percentage of African Americans (2%), however, these other states have significantly higher percentages: Delaware (i9%), Connecticut (9%), and South Carolina (29%). IOWA PROFILE, supra note 7, at 2; U.S. CENSUS BUREAU, U.S. DEP'T OF COMMERCE, CONNECTICUT'. Party proved unable to convince the would-be interlopers to abandon the date, New Hampshire moved its primary up one week.
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More recently, the 1996 presidential campaign presented significant threats to the primacy of Iowa and New Hampshire, but both states emerged with their first-in-the-nation status intact. Even though Alaska and Louisiana held their Republican caucuses before Iowa's, the media continued to regard the old stalwart as the first significant voting indicator of the presidential nomination process, 42 thereby curtailing the influence of the Alaska and Louisiana caucuses on the electorate. On the primary front, meanwhile, when Delaware scheduled its 1996 primary to fall only four days after New Hampshire's, the Granite State's governor charged that Delaware's lack of deference represented nothing less than an "attack on the people of New Hampshire and the tradition of the political primary system in this nation." 43 In addition to affecting these histrionics, New Hampshire convinced most of the presidential candidates to skip Delaware's primary altogether. 44 Given the inefficacy of these self-help and congressional reform efforts, judicial intervention may well be the most promising alternative. Although the Court has long expressed reluctance about entering what Justice Frankfurter famously dubbed the "political thicket," 45 it has historically been willing to intervene when two conditions are met: when intervention is necessary to correct deprivations of political power that cut along racial lines and when the political market malfunctions. The current presidential nomination system presents an instance in which these two considerations converge, making the prospect of judicial intervention promising.
Of particular importance here is the current system's antidemocratic elements, a glaring example of which is the severely limited in- 41 See id. This shift prompted Iowa, too, to reschedule its primary so that it could, consistent with its statute, hold its caucuses eight days before any other nominating event. See id. fluence of black voters in selecting presidential nominees. Despite constituting a substantial portion of the national population, black voters are severely underrepresented in the state electorates that exert the most influence on presidential nominations. Moreover, having input on the Democratic nominee is the most vital part of the process for African Americans, as they are likely to vote for the Democratic nominee in large numbers, regardless of who he or she is.46 This uneven influence is problematic not only from the standpoint of participatory democracy, 47 but also from the standpoint of influence -that is, the current nomination system deprives blacks and other racial minorities of a substantial voice in the selection of the Democratic nominee and impairs their ability to shape the nominee's agenda. Viewed through the lens of the marketplace -a form of analysis championed by Professors Samuel Issacharoff and Richard Pildes 48 -Iowa and New Hampshire have essentially monopolized the most important aspects of the presidential nomination process. Building on the process-based theories of Professor John Hart Ely, 4 9 Issacharoff and Pildes argue that it is appropriate to view "democratic politics as akin in important respects to a robustly competitive market -a market whose vitality depends on both clear rules of engagement and on the ritual cleansing born of competition.1 50 Although buying into the market metaphor wholesale makes for an impoverished view of democracy, 5 ' Issacharoff and Pildes accurately note that the judiciary is most willing to intervene to combat anticompetitive political structures. The state statutes that confer first-in-the-nation status on Iowa and New Hampshire should be viewed by the judiciary as impermissibly locking up the presidential nomination system. Given the racial composition of these states, their monopolization of the system essentially ignores the votes of the black electorate. The archetypal instances of judicial intervention in the context of market failure, according to Issacharoff and Pildes, arose in the disputes known as the White Primary Cases.
RHODES COOK, THE PRESIDENTIAL NOMINATING PROCESS
5 2 In these cases, which originated in Texas, the Supreme Court invalidated a series of increasingly elaborate schemes designed to prevent blacks from casting ballots in the primary contests that, for all practical purposes, determined the winner of the general election. In Terry v. Adams, 5 3 the last of the White Primary Cases, the Court noted that "no election machinery could be sustained if its purpose or effect was to deny Negroes on account of their race an effective voice in the governmental affairs of their country, state, or community." 5 4 The Democratic primary and the general election, the Court reasoned, were "no more than the perfunctory ratifiers" of the choices made during the white primaries. This perfunctory ratification left blacks with "an empty vote cast after the real decisions [were] made.
' 5 6 Issacharoff and Pildes contend that the White Primary Cases have become "untouchable icons in the legal world."
s7 Given the iconic status of those cases, it is odd that many citizens remain unaware of the problems that currently diminish black input in the presidential nomination process. The theme sounded in Terry -focusing on "voice" and influence in addition to the mere casting of ballots -has been echoed in more recent Supreme Court decisions.
5 8
Yet the modern presidential nomination system effectively mutes the voices of black voters, severely limiting their participation in the political process.
Consequently, the lockup that Issacharoff and Pildes identify in the White Primary Cases persists today, albeit in an admittedly less overt form. To be sure, unlike in Texas during the White Primary era, the [T] he power to influence the political process is not limited to winning elections."); see also Johnson v. De Grandy, 512 U.S. 997, 1020 (1994) (focusing on the voters' duty "to pull, haul, and trade to find common political ground").
Democratic Party today faces intense competitive pressure from the Republican Party to produce a viable candidate for the general election. These competetive pressures are ineffective, however, as Iowa and New Hampshire play the Democratic and Republican parties off of each other by arguing that whichever party challenges the order of nomination events will lose susbequent elections. Just as Texas once prevented Negroes from casting meaningful ballots in its elections, Iowa's and New Hampshire's stranglehold on the presidential nomination system prevents the overwhelming majority of African Americans from casting ballots at the most meaningful stage of the process. In sum, the absolutely all-white primary of yesteryear has metamorphosed into the nearly all-white primary of today.
II. THE APPLICATION OF SECTION 2 TO THE NATIONAL NOMINATION SYSTEM
Section 2 provides that members of protected groups must not "have less opportunity than other members of the electorate to participate in the political process.
'59 Before addressing the substantive provisions of section 2, it is essential to establish how the Democratic National Committee's actions might be construed to fulfill section 2's state action requirement. 60 The Court has never specifically addressed whether conduct of the national parties constitutes state action under the Voting Rights Act or the Reconstruction Amendments. Indeed, the Court has twice explicitly reserved judgment on this issue. 6 1 Nonetheless, if the Court is willing to view a state Republican Party as a state actor, as it has done recently, 62 it follows that the national Democratic Party -which can plausibly be viewed as an aggregation of the state parties -could be conceived of as a state actor. The U. 60 Alternatively, one could argue that section 2 applies directly to Iowa's and New Hampshire's primacy statutes. First, Iowa and New Hampshire, acting through their legislatures in adopting these statutes and through their executives in enforcing them, have clearly engaged in state action. Second, section 2 outlaws the abridgment of the right to vote "of any citizen of the United States." Id. The statute thus seems to contemplate the possibility of a state abridging the voting rights of another state's residents rather than the rights of its own residents. v. National Democratic Party 63 by holding that "if the action of the individual state parties in selecting delegates to participate in the presidential-nominating process constitutes state action, the collective activity of all the states' delegates at the national convention can be no less readily classified as state action. '64 Indeed, pressure from the Iowa and New Hampshire state parties exerts a strong influence over the national parties' ordering of presidential nomination events.
65
Aside from having the Democratic National Committee satisfy the state action requirement, an additional hurdle stands in the way of applying section 2 analysis to the nomination system. Over the last two decades, the Court's section 2 analysis has strayed from multifarious applications and become increasingly synonymous with the threepronged test for determining vote dilution that the Court announced in Thornburg v. Gingles. 66 The Gingles test is a set of three mechanically applied factors for determining whether cognizable vote dilution has occurred in a multimember district. First, plaintiffs charging vote dilution must form a racial minority group that "is sufficiently large and geographically compact to constitute a majority in a single-member district. '6 7 Second, the racial minority in question must demonstrate "that it is politically cohesive. '68 Third, the racial minority must show "that the white majority votes sufficiently as a bloc to enable it. . . usually to defeat the minority's preferred candidate."
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The Gingles test, therefore, premises the finding of harm on the availability of a remedy, which has traditionally been defined as the possibility of creating a single majority-minority district.
The Gingles test provided some much-needed clarity to lower courts, which had previously employed the nebulous "totality of the circumstances" test in section 2 cases. 70 proven so magnetic that it has become unusual to bring section 2 claims that fall outside the scope of Gingles. 71 This trend is problematic because Gingles's "geographic compactness" requirement, which has evoked the ire of critics as applied even to local districts, 7 2 is absolutely meaningless in the context of the nationwide presidential election. It is crucial to remember, however, that section 2 as amended in 1982 was designed to address (and has invalidated) a range of political practices that extend well beyond vote dilution and redistricting claims.
The inapplicability of the specific factors outlined in Gingles should not be taken to mean that the opinion -or the Voting Rights Act generally -offers no grounds for toppling Iowa's and New Hampshire's primacy. Rather than fixating exclusively on the multimember district context of Gingles, courts should focus on the theoretical framework that animated the opinion. In both the majority opinion and his own separate opinion, Justice Brennan counselled that section 2 requires a "functional" approach. 73 Adopting a functional approach in the presidential nomination context would require jettisoning the "geographic compactness" component, focusing instead on the textual core of section 2: equal participation in the political process. 74 Gingles located an injury by determining the circumstances under which a majorityminority district can be drawn. But vote dilution is not the injury at ); id. at 66 (opinion of Brennan, J.) ("A test for racially polarized voting that denies the fact that race and socioeconomic characteristics are often closely correlated permits neither a practical evaluation of reality nor a functional analysis of vote dilution."); id. at 73 ("All that matters under § 2 and under a functional theory of vote dilution is voter behavior, not its explanations.").
The functional approach in voting rights cases -if not the terminology -stretches at least as far back as Terry v. Adams, 345 U.S. 461 (1953). Writing for himself and two other Justices, Justice Black adopted the functional view in finding that the Jaybird primary satisfied the state action requirement: "When it produces the equivalent of the prohibited election, the damage has been done." Id. at 469 (plurality opinion).
74 Although section 2's text does not contain the words "vote dilution," it does say that it is designed to address situations that extend protected classes "less opportunity than other members of the electorate to participate in the political process." 42 U.S.C. § 1 9 7 3 (b) (2ooo).
issue in the presidential nomination system -rather, that injury is underenfranchisement, which is analytically distinct from the injury in Gingles but could nonetheless be construed to fit into section 2'S framework. By looking beyond the descriptively representative goal of electing minority officials 7s and instead taking a cue from the Court's recent emphasis on electoral influence, 76 courts could interpret the Voting Rights Act as remedying a harm on the national level.
III. A NEW EXPRESSIVE HARM: THE PRESIDENTIAL NOMINATION SYSTEM AS UNDERENFRANCHISEMENT
A. Underenfranchisement Defined
The term "underenfranchisement" attempts to describe the space between disenfranchisement, on the one hand, and vote dilution, on the other. Although many scholars believe that the line between the two concepts can be drawn cleanly, 77 historian J. Morgan Kousser contends that "disfranchisement and vote dilution are not pure concepts. ("The distinction between disfranchisement and dilution can be made as follows. Disfranchisement prohibits or discourages a group from voting -for example, through making it difficult to register, intimidating would-be voters from entering the polling booth, declaring ballots invalid for specious reasons, stuffing the ballot box, or inaccurately tallying votes. Dilution, on the other hand, can operate even when all voters have full access to the polling place and are assured that their votes will be fairly tallied."). The white primary, for instance, formally disfranchised no one. Blacks could, under its rules, register and vote freely in the general election. What it did was to debase their suffrage, to dilute it, by banning them from having a chance to influence the outcome in the only election that mattered, just as at-large elections in areas with racially polarized voting patterns do.
vote dilution both have shortcomings in describing the current racial voting dynamic, underenfranchisement combines the concepts behind these two terms to describe a voting rights injury that particularly affects African Americans in the modern era. The term disenfranchisement is descriptively lacking because blacks are no longer regularly disenfranchised on racial grounds. 7 9 Although black votes continue to be diluted, however, the Court has shown little enthusiasm for dilution claims in recent years. In addition, the term "vote dilution" is mired in the instrumental approach to voting, which concentrates on the tangible impact of a vote. 80 The theory of underenfranchisement, in contrast, reflects an expressive and constitutive view of voting that concentrates on the more symbolic dimensions of a vote."' Groups of voters are underenfranchised, then, when they are differentially prevented from participating in the political process, 8 2 regardless of whether their votes would otherwise have had a decisive impact on the election. Given this definition, underenfranchisement could be applied to many troubling aspects of black suffrage, including the disenfranchisement of felons, a disproportionate number of whom are racial minorities.
8 3 Similarly, claims challenging high rates of voting equipment malfunction could also be understood as underenfranchisement claims, as many older voting machines (which tend to malId.; see also Gomillion v. Lightfoot, 364 U.S. 339, 349 (i96o) (Whittaker, J., concurring) (arguing that the majority was mistaken in using the Fifteenth Amendment to strike down Tuskegee's redistricting scheme, as blacks had not actually been disenfranchised).
79 Felon disenfranchisement laws -although not explicitly racial in nature -result in a disproportionate number of members of the protected class having less opportunity to participate in the political process. See, e.g., Developments in the Law-The Law of Prisons, I 15 HARV. L. REV. 1939 REV. , 1949 REV. -57 (2002 (describing various litigation challenges to felon disenfranchisement under section 2 of the Voting Rights Act).
80 The framework established in Gingles views black votes as being diluted only if racial bloc voting occurs and a minority of black voters are consistently overwhelmed by a white majority. function more frequently) can be found in poor areas with high percentages of racial minorities.
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Applying underenfranchisement to the presidential nomination process helps to elucidate the term. African Americans cannot be said to be disenfranchised in the presidential nomination process, as neither Iowa nor New Hampshire turns away black residents from the polls on the basis of their skin color. Nonetheless, very few African Americans are eligible to cast ballots in those all-important contests -an unfortunate circumstance that has the effect of muting black voices in the nomination process.
Using the expressiveness of underenfranchisement rather than the instrumentality of vote dilution makes it irrelevant whether the preferences of African Americans diverge completely from or align perfectly with white preferences for particular presidential nominees. Rather, the very fact that a disproportionately small percentage of blacks are eligible to vote during the early, vital stages of the presidential nomination process constitutes the underenfranchisement injury.
B. Analyzing Underenfranchisement Under Section 2
The current method of selecting Democratic presidential nominees constitutes an expressive harm to African Americans. In Shaw v. Reno 5 the Supreme Court invalidated a majority-minority district that roughly traced the path of an interstate highway because its boundaries betrayed what the Court viewed as the legislature's impermissibly excessive attention to the racial composition of its districts. Writing for the majority, Justice O'Connor stated "that we believe that reapportionment is one area in which appearances do matter." In reversing the case en banc, the Ninth Circuit noted that although plaintiffs' section 2 claim was "stronger" than their equal protection claim, "[t]here [was] significant dispute in the record ... as to the degree and significance of the disparity," which precluded a finding of a strong likelihood of success on the merits. Justice O'Connor warned against such plans by further deploying charged language: "Racial gerrymandering, even for remedial purposes, may balkanize us into competing racial factions; it threatens to carry us further from the goal of a political system in which race no longer matters." 88 Professors Richard Pildes and Richard Niemi argue that the harms articulated in Shaw v. Reno can be understood only as making "expressive harms" constitutionally cognizable in the reapportionment context. 8 9 Pildes and Niemi define an expressive harm as "one that results from the ideas or attitudes expressed through a governmental action, rather than from the more tangible or material consequences the action brings about. On this view, the meaning of a governmental action is just as important as what the action does." 90 91 she articulated an archetypal conception of expressive harm.
Professors Pildes and Niemi's seminal article, in its effort to explain the Court's jurisprudence, has in turn shaped the Court's views and vocabulary. In the wake of Pildes and Niemi's Shaw exegesis, various Justices have explicitly adopted the "expressive harms" approach in voting rights cases. In Bush v. Vera, 92 for instance, Justice O'Connor's plurality opinion invoked "expressive harms" in explaining why the usage of race as the predominant factor in drawing district lines rendered the plan subject to strict scrutiny. 93 Dissenting in Vera, moreover, Justice Souter contended that the injury in Shaw "is probably best understood as an 'expressive harm. "94
C. Reclaiming the Expressiveness Paradigm
Although the invocation of expressive harms has thus far worked to prevent African Americans from gaining more political power, the presidential nomination system illustrates how the Court's adoption of an expressive harms approach could serve not to constrain black po- O'Connor invalidated the appearance of the electoral district in Shaw, it seems fair to conclude, because she thought that the district resembled the "uncouth," twenty-eight-sided Gomillion district. In both instances, race was a visible factor, and one could deduce that information merely by eyeballing the districts. To put the matter plainly, the districts simply did not look right. Similarly, in the eyes of many black voters, giving such disproportionate power to Iowa and New Hampshire just does not look right. Appearances matter not only when reapportioning districts, but also when nominating presidents. The extremely skewed racial composition of the most powerful states in the presidential nomination contests could plausibly be perceived as yet another voting structure that "threatens to carry us further from the goal of a political system in which race no longer matters." 99 It would be more than a bit odd were the Court to recognize expressive harms in circumstances designed to improve black political participation (racially gerrymandered districts) while simultaneously ignoring expressive harms in an instance that constrains black political participation (the presidential nomination system).100
Admittedly, the Court's recognition of an expressive harm in the presidential nomination context would represent a departure from its recent applications of that term. In Shaw and Vera, the Court found expressive harms because it perceived the state as intentionally elevating race above all other concerns in drawing district boundaries. Intent thus poses a stumbling block in transferring the expressive harms analysis to the presidential nomination context. An inability to demonstrate intent in the presidential nomination context is hardly fatal, however, considering that intent is not required under section 2. Indeed, the statute was amended in 1982 specifically to circumvent the seemingly insurmountable intent requirement imposed in City of Mobile v. Bolden. 10 Thus, a voting practice that results in underenfranchisement should trigger section 2 regardless of intent. The Court inquired whether race predominated under Shaw because the expressive harm rose to the level of an equal protection violation; here, the underenfranchisement injury poses a section 2 statutory violation. Although position on the University of Michigan affirmative action cases confirms Issacharoff's point. She was willing to abide a pluralistic approach when race was used loosely at the law school, see 100 It would not, however, be the first time that the Court failed to distinguish between efforts to improve black political power and efforts to impede such power. Cf., e.g., Shaw v. Hunt (Shaw II), 517 U.S. 899, 918 (1996) (Stevens, J., dissenting) ("A majority's attempt to enable the minority to participate more effectively in the process of democratic government should not be viewed with the same hostility that is appropriate for oppressive and exclusionary abuses of political power.").
101 446 U.S. 55 (i98o).
the Court has thus far identified expressive harms only in cases arising under the Constitution, there is no reason to believe that the Court would resist importing that concept to section 2 of the Voting Rights Act. Given that the statute was designed to enforce the constitutional protections afforded by the Fourteenth and Fifteenth Amendments, it would be striking if the Court refused to take that modest step.
It is important to note, moreover, that a lack of explicit racial animus toward African Americans by the national Democratic Party (in scheduling the calendar of nomination events) or by legislators from Iowa and New Hampshire (in passing their statutes) does not indicate that racial considerations played no role in establishing the presidential nomination system. 1 0 2 Professor David Strauss has suggested a particularly helpful way to smoke out latent racial considerations by performing what he has dubbed the "reversing the groups" test, 10 3 which might also be termed the "disparate regard" standard.
1 04 Under this standard, Strauss asks whether decisionmakers "would have made the same decision" if the adverse effects of the decision fell on whites rather than on blacks.' 0 5
Applying the disparate regard standard to the presidential nomination system, one might locate a subterranean racial discrepancy by imagining whether the same level of deference would be accorded to the initial nomination contests if, say, Louisiana held the first caucuses and Mississippi held the first primary. It seems unlikely that presidential candidates and the media would continue to place such emphasis on the initial contests if it meant according so much power to black voters in those heavily African-American states.
1 0 6 The reason why politicians, the media, and the electorate accord so much deference to Iowa and New Hampshire could be because whiteness is viewed as largely neutral and therefore capable of meaningful extrapolation.
102 Cf Karlan, supra note 72, at 174 ("Unlike the white suburban plaintiffs in Reynolds whose voting strength was diluted because of where they lived, the political power of black citizens is diluted because of who they are." (footnote omitted) (citing Reynolds v. Sims, 377 U.S. 533 (1964))). The harm, then, is not the stigmatization of blackness, but the naturalization of whiteness. This perspective, though admittedly a good deal more palatable than the nakedly anti-Negro ideology that dominated the politics of yesteryear, nonetheless stems from unfortunate racial considerations -a problem revealed by counterfactually substituting Louisiana and Mississippi for Iowa and New Hampshire. The question, then, is not whether to be color-conscious about the presidential nomination system, but rather how to be color-conscious. 107 Applying black underenfranchisement as an expressive harm supports a view of the presidential nomination system as a betrayal of the "civic inclusion" model of democratic participation.
1 0 8 The system prevents African Americans from feeling included because the process seems to elevate the status of white voters, thereby resulting in an unequal distribution of political dignity. 10 9 African Americans consistently and overwhelmingly support the Democratic nominee for President; 110 at the very least, they should be afforded the opportunity to voice an opinion about who that nominee will be.
IV. CONCLUSION
This Note has argued that Iowa's and New Hampshire's primacy in the presidential nomination process could be challenged under section 2 of the Voting Rights Act as the process underenfranchises black voters. As is often the case, the presence of racial inequities highlights more fundamental problems within political and social structures."'
